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Subpart C [Reserved]

Subpart D—Discovery Procedures
for Matters Set for Hearing
Under Subpart E

SOURCE: 52 FR 6966, Mar. 6, 1987, unless oth-
erwise noted.

§ 385.401 Applicability (Rule 401).
(a) General rule. Except as provided in

paragraph (b) of this section, this sub-
part applies to discovery in proceedings
set for hearing under subpart E of this
part, and to such other proceedings as
the Commission may order.

(b) Exceptions. Unless otherwise or-
dered by the Commission, this subpart
does not apply to:

(1) Requests for information under
the Freedom of Information Act, 5
U.S.C. 552, governed by Part 388 of this
chapter; or,

(2) Requests by the Commission or its
staff who are not participants in a pro-
ceeding set for hearing under subpart E
of this part to obtain information, re-
ports, or data from persons subject to
the Commission’s regulatory jurisdic-
tion; or

(3) Investigations conducted pursuant
to Part 1b of this chapter.

§ 385.402 Scope of discovery (Rule
402).

(a) General. Unless otherwise pro-
vided under paragraphs (b) and (c) of
this section or ordered by the presiding
officer under Rule 410(c), participants
may obtain discovery of any matter,
not privileged, that is relevant to the
subject matter of the pending pro-
ceeding, including the existence, de-
scription, nature, custody, condition,
and location of any books, documents,
or other tangible things, and the iden-
tity and location of persons having any
knowledge of any discoverable matter.
It is not ground for objection that the
information sought will be inadmis-
sible in the Commission proceeding if
the information sought appears reason-
ably calculated to lead to the discovery
of admissible evidence.

(b) Material prepared for litigation. A
participant may not obtain discovery
of material prepared in anticipation of
litigation by another participant, un-

less that participant demonstrates a
substantial need for the material and
that substantially equivalent material
cannot be obtained by other means
without undue hardship. In ordering
any such discovery, the presiding offi-
cer will prevent disclosure of the men-
tal impressions, conclusions, opinions,
or legal theories of an attorney.

(c) Expert testimony. Unless otherwise
restricted by the presiding officer
under Rule 410(c), a participant may
discover any facts known or opinions
held by an expert concerning any rel-
evant matters, not privileged. Such
discovery will be permitted only if:

(1) The expert is expected to be a wit-
ness at hearing; or

(2) The expert is relied on by another
expert who is expected to be a witness
at hearing, and the participant seeking
discovery shows a compelling need for
the information and it cannot prac-
ticably be obtained by other means.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 466–A, 52 FR 35909, Sept.
24, 1987]

§ 385.403 Methods of discovery; gen-
eral provisions (Rule 403).

(a) Discovery methods. Participants
may obtain discovery by data requests,
written interrogatories, and requests
for production of documents or things
(Rule 406), depositions by oral examina-
tion (Rule 404), requests for inspection
of documents and other property (Rule
407), and requests for admission (Rule
408).

(b) Discovery conferences. (1) The pre-
siding officer may direct the partici-
pants in a proceeding or their rep-
resentatives to appear for one or more
conferences, either separately or as
part of any other prehearing con-
ference in the proceeding under Rule
601(a), for the purpose of scheduling
discovery, identifying discovery issues,
and resolving discovery disputes. Ex-
cept as provided in paragraph (b)(2) of
this section, the presiding officer, upon
the conclusion of a conference, will
issue an order stating any and all deci-
sions made and agreements reached
during the conference.
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